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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  865 
(Docket  No.  R-80-853] 

PHA-Owned  Projects— Project 
Management;  Interim  Rule 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Interim  rule. 

summary:  This  interim  rule  establishes 
uniform  standards  and  procedures  for 
determining  the  amounts  of  utility 
allowances  and  surcharges  applicable  to 
tenants  of  dwelling  units  owned  or 
leased  by  Public  Housing  Agencies 
(PHAs)  and  assisted  under  the  United 
States  Housing  Act  of  1937.  This  interim 
rule  replaces  the  nonmandatory 
instructions  on  utility  allowances  and 
surcharges  provided  by  HUD  in  the  local 
Housing  Authority  Management  Guide 
Controlling  Utility  Consumptions  and 
Costs,  dated  April  1963  (HUD  Guide). 
This  interim  rule  reflects  the  basic 
principles  of  the  HUD  Guide,  with 
necessary  reHnement  and  updating,  aixd 
will  alleviate  confusion  and  controversy 
arising  under  the  HUD  Guide  by 
establishing  mandatory  standards  and 
procedures  applicable  to  all  PHAs.  The 
interim  rule  does  not  apply  to  the 
Section  8  Housing  Assistance  Payments 
Program  or  to  the  Mutual  Help 
Homeownership  Opportunity  Program. 
EFFECTIVE  DATE:  October  1, 1980. 
Comments  due:  November  10, 1980. 
ADDRESS:  Send  comments  to  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACr. 
Charles  R.  Ashmore,  Utilities  Specialist, 
Room  6241,  Office  of  Public  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  D.C.  20410  (202)  755-6640 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Notice 
was  given  on  January  5, 1979  in  the 
Federal  Register  (43  FR 1600)  that  HUD 
proposed  to  add  §§  865.470  through 
865.476  to  Subpart  D  applicable  to 
Tenant  Allowances  for  Utilities.  That 
Notice  allowed  30  days  for  public 
comment;  however,  since  commentors 
requested  additional  time  for  response, 
HUD  extended  the  public  comment 
period  to  May  16, 1979  (44  FR  22472, 
April  16. 1979). 


The  proposed  rule  provided  for 
certain  changes  in  the  title  of  Part  865 
and  in  the  numbering  of  certain  sections 
in  that  Part.  These  changes  are 
incorporated  in  this  interim  rule. 

Substantively,  the  proposed  rule 
provided  that  Allowances  for  both  PHA* 
Furnished  and  Tenant-Purchased 
Utilities  be  based  upon  the  actual 
consumption  data  for  each  project  Each 
Allowance  was  to  be  based  on  the 
average  consumption  level  for  dwelling 
units,  by  size  of  unit  in  terms  of  number 
of  bedrooms,  as  adjusted  to  reflect 
consumption  trends  or  other  projected 
changes  in  utility  usage.  The  PHA  was 
to  consider,  to  the  extent  feasible, 
physical  characteristics  of  dwellings 
(i.e.,  top  floor  units,  exterior  walls,  etc.). 
For  PI^-Fumished  Utilities,  it  was 
proposed  that  a  surcharge  be  made  for 
consumption  in  excess  of  115  percent  of 
the  Allowance,  but  not  to  exceed  an 
amount  equal  to  one-third  of  the  tenant’s 
Gross  Rent.  It  was  also  proposed  that  a 
credit  be  given  to  any  tenant  for 
consumption  below  85  percent  of  the 
Allowance,  but  again  not  to  exceed  an 
amount  equal  to  one-third  of  the  tenant’s 
Gross  Rent.  No  such  provisions  were 
included  for  Tenant-Purchased  Utilities 
where,  by  the  very  nature  of  the  system, 
any  tenant  who  consumes  less  than  the 
Allowance  retains  the  savings  and  any 
tenant  who  consumes  above  the 
Allowance  bears  the  extra  cost.  All 
Allowances  were  to  be  reviewed  at 
least  once  every  year  and  adjusted,  if 
necessary. 

In  response  to  the  Notice  of  proposed 
rulemaking,  a  total  of  202  comments 
were  received,  all  of  which  were 
carefully  considered.  The  great  majority 
of  the  comments  were  made  by  two 
groups:  (1)  Public  Housing  Agencies  and 

(2)  organizations  representing  tenant’s 
interests.  The  great  majority  of  the 
significant  comments  were  critical  of  the 
proposed  rule,  but  the  objections  of  each 
group  were  for  opposite  reasons. 

(1)  PHAs  objected  to  basing 
Allowances  on  the  average  actual 
consumption  as  being  inconsistent  with 
the  Performance  Funding  System  and 
wasteful  of  energy.  The  PHAs 
recommended  that  the  standard  be 
"adequate”,  as  determined  by  the  PHA 
or  HUD.  The  tenant  groups  also 
objected  to  the  “average”  standard  for 
PHA-Fumished  Utilities  but  for  the 
opposite  reason;  they  maintained  that 
the  standard  was  too  low.  They  argued 
that  the  Allowances  should  be 
established  so  as  to  result  in  surcharge 
of  only  very  high  users,  e.g.,  5  to  15 
percent. 

(2)  PHAs  objected  to  the  15  percent 
“free  zone”  before  surcharging,  as  being 
unnecessary,  wasteful  of  energy,  and 


negating  the  value  of  checkmeters.  The 
tenant  groups  argued  that  the  15  percent 
free  zone  was  inadequate,  and  that  it 
should  be  anywhere  from  20  to  50 
percent.  They  also  argued  that 
checkmetering  is  not  as  effective  as 
HUD  maintains  and  should  be 
suspended  until  all  other  energy 
conservation  improvements  have  been 
made. 

(3)  PHAs  objected  that  the  provision 
limiting  surcharges  to  Vs  of  gross  rent  is 
imwarranted,  inequitable  and  contrary 
to  national  energy  conservation  goals. 
The  tenant  groups  argued  that  the  Vs  of 
gross  rent  limit  should  be  extended  to 
Tenant-Purchased  Utilities. 

(4)  PHAs  objected  to  the  requirement 
for  separate  Allowances  for  each  project 
and  for  annual  adjustments  as 
unworkable  and  prohibitively 
expensive.  The  tenant  groups  argued 
that  Allowances  should  be  tailored  as 
closely  as  possible  to  the  conditions  and 
circumstances  of  the  particular  dwelling 
units  for  which  the  Allowances  are 
established. 

(5)  Some  PHAs,  as  well  as  tenant 
groups,  took  the  position  that  energy 
conservation  was  best  achieved  through 
weatherization  activities  because  this 
was  where  the  most  significant  energy 
waste  occurred.  Weatherization 
activities  will  continue  to  be  an 
important  component  of  the 
modernization  program,  but  in 
themselves  they  are  not  a  substitute  for 
a  system  maximizing  energy  savings  on 
an  individual  dwelling  unit  basis. 

In  light  of  the  sharply  differing 
objections  to  the  most  basic  features  of 
the  proposed  rule,  the  Department 
concluded  that  the  proposed  rule  would 
be  considered  unacceptable  by  either 
group,  that  it  would  increase  rather  than 
alleviate  controversy,  and  therefore  that 
the  proposed  rule  should  be  withdrawn. 
At  the  same  time,  however,  a 
continuation  of  the  existing  situation,  in 
which  there  are  no  mandatory  Federal 
standards,  leaving  the  establishment  of 
Allowances  entirely  to  local  discretion, 
is  even  less  acceptable  in  terms  of  the 
best  interests  of  the  program.  Many 
PHAs  have  been  establishing  utility 
allowances  based  on  the  HUD  Guide 
which  in  general  have  been  considered 
acceptable  both  in  terms  of  minimum 
hardships  to  tenants,  administrative 
burden  on  PHAs  and  costs  to  the 
Federal  Government.  Accordingly,  the 
Department  has  decided  to  develop  an 
interim  rule  based  on  the  general 
concepts  of  the  HUD  Guide,  making  it 
effective  with  no  further  delay  but 
allowing  an  opportunity  for  public 
'comment. 
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Differences  in  Utility  Service  Between 
Different  Utility  Metering  Systems 

Generally,  there  are  three  different 
utility  metering  systems  in  the  public 
housing  program:  (1)  Master  meter  to  the 
housing  project,  with  no  checkmeters, 

(2)  Master  meter  to  the  housing  project 
with  checkmeters  for  the  individual 
dwelling  units,  and  (3)  no  master  meter 
to  the  PHA;  only  direct  utility  meters  for 
the  individual  dwelling  imits.  Concern 
has  been  expressed  that  the  HUD 
systems  for  encouraging  energy  savings 
and  for  providing  tenants  with  utilities 
be  as  consistent  as  possible. 

In  case  (1),  where  the  utilities  are 
master  metered  to  the  housing  project, 
but  there  are  no  checkmeters  for 
individual  dwelling  units,  there  is  no 
way  to  measure  energy  used  by  each 
individual  unit  and  thus  no  direct  way  to 
encourage  energy  conservation.  Under 
present  policy  (as  provided  for  in  the 
HUD  Guide,  and  augmented  by  the 
Public  Housing  Occupancy  Handbook, 
Chapter  3 — ^Tenant  Rents,  Section  3.5, 
paragraph  6,  Charges  in  Addition  to 
Contract  Rents)  the  PHA  is  authorized 
to  charge  for  those  units  which  contain 
special  appliances,  such  as  air 
conditioners  which  are  not  otherwise 
included  as  authorized  equipment  for 
the  project.  For  these  tenants  utility 
charges  are  included  in  their  rent  and 
can  vary  only  to  the  extent  that  the 
tenants  own  special  appliances.  In 
addition,  it  is  HUD  policy  to  encourage 
the  installation  of  either  checkmeters  or 
direct  utility  meters  so  that  energy  usage 
can  be  monitored  or  measured  on  an 
individual  unit  basis  and,  as  a  result, 
energy  conservation  can  be  promoted 
(See  §  865.401  through  865.410, 

Individual  Metering  of  Utilities  for 
Existing  PHA-Owned  Projects). 

In  Case  (2),  where  the  utilities  are 
master  metered  to  the  housing  project, 
and  there  are  checkmeters  for  the 
individual  dwelling  units,  it  is  feasible  to 
encourage  energy  savings  by 
establishing  a  maximum  limit 
("allowance”)  and  surcharging  the 
tenants  for  consumption  above  that 
limit.  As  explained  below,  the  interim  . 
rule  will  provide  for  the  establishment  of 
this  maximum  limit  at  a  high  enough 
level  to  accommodate  the  consumption 
of  90  percent  of  the  tenants,  and 
surcharging  only  those  whose 
consumption  is  above  the  90  percent 
level.  It  should  be  noted,  however,  that 
any  savings  resulting  from  energy 
consumption  below  the  90  percent  level 
inures  to  the  PHA,  because  the  PHA 
pays  the  actual  utility  bills  for  all  the 
tenants  in  this  group. 

In  Case  (3),  where  there  are  no  master 
meters  to  the  PHA.  but  only  the  direct 


meters  to  the  individual  dwelling  units, 
each  tenant  receives  its  utility  bills  and 
pays  them  directly  to  the  utility 
suppliers.  In  order  to  provide  an  energy 
saving  incentive,  the  PHA  establishes  a 
monetary  “allowance”  which,  however, 
should  not  be  confused  with  the 
“allowance”  used  in  Case  (2).  In  Case 
(2),  the  “allowance”,  as  noted  above,  is 
in  fact  only  a  maximum  limit  on  the 
amount  of  utility  consumption  to  be  paid 
for  by  the  PHA,  and  all  savings  resulting 
from  usage  below  this  level  inure  to  the 
PHA.  In  Case  (3),  however,  the 
“allowance”  is  both  a  maximum  and  a 
minimum — it  is  a  flat  amount 
representing  what  the  PHA  will  pay  for. 
Thus,  if  an  individual’s  utility  bill  is 
more  than  the  allowance,  that  tenant 
must  absorb  the  additional  cost;  but  by 
the  same  token,  if  the  utility  bill  is  less 
than  the  allowance,  the  tenant  retains 
the  beneht  of  savings.  This  is 
accomplished  by  the  providing  that  the 
amount  of  rent  otherwise  payable  by  the 
tenant,  based  on  percentage  of  adjusted 
family  income,  is  reduced  by  the  amount 
of  the  allowance. 

In  Case  (3),  as  explained  below,  the 
interim  rule  provides  that  the 
allowances  shall  be  based  upon  the 
“average”  consumption  for  the  group, 
rather  than  a  90  percent  level  as  in  Case 
(2).  This  is  the  arithmetic  average  or 
mean,  i.e.,  the  total  consumption  for  the 
group  divided  by  the  number  of  dwelling 
units  in  the  group,  so  that,  by  definition, 
the  total  cost  of  the  allowance  to  the 
PHA  is  equal  to  the  total  amount  of  the 
utility  bills  for  all  the  units  in  the  group. 
There  is  neither  net  gain  or  net  loss  to 
the  PHA,  as  compared  with  the  cost  in 
Case  (2).  This  is  because  any  excess 
cost  resulting  from  consumption  above 
the  average  is  offset  by  savings  resulting 
from  consumption  below  the  average. 
The  Case  (3)  system,  by  its  nature, 
places  a  greater  cost  burden  on  those 
who  consume  above  the  average,  but  by 
the  same  token  it  provides  incentive  for 
energy  savings  because  those  tenants 
who  consume  below  the  average  retain 
the  monetary  benefits.  It  is  also  possible 
that  utility  costs  could  be  higher 
because  tenants  cannot  obtain  the  same 
utility  rate  as  PHAs. 

It  has  been  argued  that  it  is 
inequitable  and  discriminatory  to  have 
three  different  utility  systems  and 
especially  to  establish  allowances  at  the 
90  percent  level  in  Case  (2),  and  to  set 
the  allowances  at  a  lower  level — the 
average  consumption  level — in  Case  (3). 
The  argument  fails  to  consider  the 
inherent  differences  between  the  two 
systems,  and  the  significant  difference 
in  function  served  by  the  allowances  in 
them.  As  stated  above,  the  allowance  in 


Case  (2)  is  a  maximum  limit,  and  the 
PHA  gets  the  benefit  of  lower 
consumption,  so  that  it  is  entirely 
feasible  to  set  this  maximum  limit  at  the 
90  percent  level.  In  Case  (3),  however, 
the  allowance  is  a  flat  amount — a 
minimum  as  well  as  maximum — and  the 
benefit  of  lower  consumption  is  retained 
by  those  tenants  who  consume  less. 
Consequently,  if  the  allowance  in  Case 
(3)  were  set  at  a  level  higher  than  the 
average — at  the  80  or  90  percent  level 
for  example — the  total  cost  to  the  PHA 
would  be  the  total  amount  of  this  higher 
allowance  for  all  the  units  in  the  group. 
This  total  cost  to  the  PHA  would  be 
much  greater  than  the  actual  total  cost 
for  utilities  to  the  tenants  in  the  group, 
and  correspondingly  greater  than  the 
total  cost  would  be  under  the  system 
described  in  Case  (2). 

The  Department  has  given  very 
careful  consideration  to  this  problem 
and  appreciates  the  importance  of 
achieving  similarity  of  the  three  systems 
in  so  far  as  feasible.  However,  it  is  our 
judgement  that  there  are  inherent 
differences  between  the  three  systems 
and  as  a  result  it  is  not  feasible  to 
provide  literal  similarity.  However, 
because  of  this  equity  concern,  the 
Department  is  very  interested  in 
receiving  suggestions  and  comments  on 
ways  it  might  be  possible  to  increase 
equity  across  the  three  systems.  The 
Department  is  also  interested  in 
receiving  comments  on  the  specific 
allowance  levels  established  in  this 
interim  rule. 

Summary  and  Explanation  of  Principal 
Features  of  Interim  Rule 

1.  The  rule  will  not  apply  to  dwelling 
units  which  are  served  by  PHA- 
Fumished  Utilities  unless  checkmeters 
have  been  installed  to  measure  the 
actual  utility  consumption  of  the 
individual  units. 

2.  Separate  Allowances  will  be 
established  for  categories  of  dwelling 
units  which  are  reasonably  comparable 
in  regard  to  basic  characteristics 
affecting  utilities  consumption.  PHAs 
will  determine  the  appropriate  structure 
categories,  and  within  any  given 
structure  category  will  establish 
Allowances  for  (hfferent  size  units,  in 
terms  of  number  of  bedrooms. 

Individual  differences  among  imits, 
such  as  location  within  a  building  or 
direction  of  exposure  generally,  will  not 
be  considered.  Such  precision  of  detail 
when  attempted  in  establishing 
Allowances  has  produced  results  which 
have  been  uncertain  and  controversial, 
and  any  possible  benefits  have  not 
justified  the  detailed  administrative 
work  involved. 
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3.  In  establishing  the  structure 
categories,  the  PHA  will  include 
structures  that  are  generally  comparable 
as  to  age  and  construction  type,  and 
have  the  same  utility  combinations  and 
the  same  size  and  type  of  major  utility 
consuming  equipment.  Walk-up 
apartments,  elevator  buildings,  row 
dwellings  and  detached  dwellings  are 
the  basic  structure  types. 

Scattered  site  units  may  present  a 
special  problem  because  of  their 
diversity.  If  the  PHA  has  in  its  program 
at  least  25  units  which  are  sufficiently 
comparable,  these  units  will  be  used  as 
a  category.  If  fewer  than  25  such  units 
are  in  the  PHA  Program,  the  PHA  may, 
if  available  from  the  local  utility  or  other 
sources,  include  consumption  data  for 
comparable  non-PHA  units  and  will 
closely  monitor  the  results. 

4.  Allowances  for  housing  in  a  given 
category  will  be  based  on  consumption 
records  for  the  housing  in  that  category, 
using  records  for  the  most  recent 
consecutive  three  years,  two  years  or 
one  year,  depending  upon  availability  of 
records.  If  records  are  not  available  for 
the  particular  housing  category  for  an 
entire  year,  records  for  the  most 
comparable  PHA  housing  will  be  used. 

If  the  data  base  consists  of  less  than 
three  consecutive  years  for  the 
particular  housing,  the  Allowances  will 
be  reviewed  each  year  until  a  three-year 
data  base  is  achieved. 

5.  These  rules  (paragraphs  2-4)  will 
apply  for  both  PHA-Fumished  and 
Tenant-Purchased  ytilities,  but  since  the 
tenants  in  the  latter  cases  receive  the 
utility  bills,  the  interim  rule  provides 
that  each  PHA  shall  establish  a  system 
for  obtaining  the  tenants’  consumption 
data  for  use  in  establishing  and  revising 
their  Allowances. 

6.  The  standards  for  establishing  and 
revising  Allowances  in  the  case  of  PHA- 
Furnished  Utilities  reflect  the  basic 
principles  of  the  HUD  Guide.  There  has 
been  some  misunderstanding  of  the 
Guide  because  of  the  statement  therein 
that  the  Allowance  should  normally  be 
set  at  about  20%  more  than  the  average 
for  the  particular  group.  However,  the 
HUD  Guide  also  states  that  the 
Allowance  shall  be  sufficient  to  permit 
the  great  majority  of  tenants  to  use  the 
utility  without  surcharge,  and  that  if 
experience  shows  that  more  than  25%  of 
tenants  are  being  surcharged  the 
Allowance  should  be  reviewed  and 
revised  so  that  about  10%  of  the  tenants 
will  be  surcharged.  To  carry  out  the 
basic  plan  of  the  HUD  Guide,  the 
interim  rule  provides  that  the 
Allowances  should  be  set  at  the  level  at 
which  90%  of  the  tenants  will  be  covered 
without  being  surcharged.  Before 
applying  the  90%  standard,  the  PHA  will 


exclude  from  consideration  any 
unusually  high  instances  of  consumption 
that  appear  to  be  due  to  abuse  or 
wasteful  practices.  Revisions  will  not  be 
made  until  the  number  of  surcharge 
cases  reaches  25  percent  at  which  time 
the  Allowance  will  be  adjusted  on  the 
basis  of  the  90%  standard. 

7.  In  the  case  of  Tenant-Purchased 
Utilities,  the  basic  standard  for 
establishing  the  Allowance  will  be  the 
average  consumption  for  the  dwelling 
units  in  the  category.  This  is  consistent 
with  the  standard  contained  in  the  HUD 
Guide  as  well  as  the  standard  contained 
in  the  proposed  rule.  Since  those 
individuals  who  consume  less  than  the 
average  retain  the  savings,  while  those 
who  consume  more  than  the  average 
bear  the  excess  cost,  this  standard  for 
establishing  the  Allowance  results  in  a 
total  cost  to  the  PHA  no  more  and  no 
less  than  if  the  PHA  were  paying  the 
utility  bills  to  the  supplier.  The  resulting 
total  cost  to  the  PHA  is  thus  the  same 
(except  for  any  difference  between  retail 
and  wholesale  rates]  as  in  the  case  of 
PHA-Fumished  Utilities. 

8.  In  the  case  of  PHA-Fumished 
Utilities,  tenants  will  be  surcharged  for 
consumption  above  the  Allowance, 
which  may  be  in  blocks.  There  will  be 
no  so-called  "free  zone”  before 
surcharging  because  the  90%  standard  is 
deemed  to  be  sufficiently  generous. 
Surcharge  will  be  based  only  on  the 
utility  rate  as  applied  to  the  excess 
consumption;  there  will  be  no  charge  for 
PHA  administrative  expense. 

9.  Allowances  for  PHA-Fumished 
Utilities  will  be  monitored  regularly  and 
whenever  more  than  25  percent  of  the 
units  are  surcharged  there  will  be  a 
review  and  revision,  if  appropriate,  to 
restore  the  allowance  on  the  basis  of  the 
90  percent  standard. 

10.  In  the  case  of  Tenant-Purchased 
Utilities,  revisions  because  of  changes  in 
utility  rates  will  be  made  when  the 
cumulative  rate  change  is  10  percent. 
Reviews  for  changes  in  consumption 
levels  will  be  made  only  at  three-year 
intervals  unless  there  is  a  change  in 
circumstances  indicating  a  signiHcant 
change  in  average  consumption  levels. 

11.  The  allowances  are  intended  to 
provide  for  utility  consumption  for 
authorized  purposes,  which  in  general 
include  the  use  of  major  appliances  or 
equipment  furnished  by  the  PHA  and 
minor  appliances  including  those 
furnished  by  the  tenants.  Because  of 
possible  variations  among  PHA  projects, 
the  interim  rule  requires  each  PHA  to 
include  with  its  rent  schedule  and  the 
allowances  a  statement  of  the  major 
appliances  and  equipment  whose 
consumption  requirements  are  included 


in  determining  the  amount  of  the 
allowance. 

12.  Allowances  for  PHA-Furnished 
Utilities  will  usually  be  on  a  quarterly 
basis  and  will  reflect  season  variations. 
For  Tenant-Purchased  Utilities,  the 
allowances  will  be  on  a  monthly  basis 
and  may  reflect  season  variations. 

13.  Requests  for  individual  relief  will 
be  authorized  (a)  where  consumption  for 
a  billing  period  is  so  far  out  of  line  with 
previous  periods  as  to  indicate  possible 
defect  in  the  meter  or  error  in  meter 
reading  and  (b)  where  there  is  a  defect 
in  the  dwelling  unit  or  in  PHA-Fumished 
equipment  which  the  PHA  has  a  duty  to 
repair  and  which  is  causing  an  abnormal 
increase  in  consumption.  This  does  not 
include  deficiencies  in  original  design 
such  as  inadequate  insulation,  absence 
of  storm  windows,  etc.  In  addition,  in 
the  case  of  Tenant-Purchased  Utilities 
only,  requests  for  relief  may  be  granted 
where  utility  consumption  exceeds  the 
applicable  allowance  by  20  percent  or 
more  for  reasons  other  than  wasteful  or 
unauthorized  usage.  All  investigations 
for  individual  relief  will  include 
investigation  of  whether  excess 
consumption  is  due  in  whole  or  in  part 
to  wasteful  or  unauthorized  usage  or  to 
the  characteristics  of  the  individual  unit, 
and  where  appropriate  the  PHA  will 
advise  and  assist  the  tenant  bn  methods 
of  reducing  utilities  usage. 

14.  In  order  to  allow  a  reasonable  time 
for  PHAs  to  assemble  the  records  and 
data  and  establish  allowances  in 
accordance  with  the  standards  and 
procedures  of  this  interim  rule,  the  rule 
provides  that  they  shall  proceed 
promptly,  but  shall  establish  allowances 
effective  no  later  than  120  days  from  the 
effective  date  of  this  mle.  This  time 
period  may  be  extended  if  good  cause  is 
shown  and  HUD  approves. 

Energy  Saving  Credit 

In  the  case  of  Tenant-Purchased 
Utilities,  an  energy  saving  feature  is 
inherent  in  the  system.  If  a  tenant 
conserves  the  use  of  utilities  and  his  or 
her  utility  bills  fall  below  the  amount  of 
the  allowance,  the  tenant  retains  the 
savings. 

In  the  case  of  PHA-Furnished  Utilities, 
where  the  utility  bills  are  paid  by  the 
PHA,  the  problem  of  devising  a  suitable 
energy  saving  credit  plan  is  far  more 
difficult.  A  literal  parallel  to  the  Tenant- 
Purchased  Utilities  situation  would 
suggest  that  energy  credits  be  allowed 
for  consumption  below  the  allowance. 
As  a  practical  matter,  however,  such  a 
plan  is  not  acceptable  because  with  the 
allowance  set  at  a  point  high  enough  to 
cover  90  percent  of  the  tenants,  all 
tenants  except  those  being  surcharged 
would  be  entitled  to  energy  credits,  but 
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there  would  be  no  net  saving  in  total 
energy  consumption  or  in  total  cost  to 
thePHA. 

Consideration  was  given  to  the 
possibility  of  allowing  energy  saving 
credits  for  those  tenants  whose 
consumption  falls  below  the  average 
consumption  for  the  group.  Since  by 
definition,  half  the  amount  of 
consumption  is  below  the  average  to 
begin  with,  many  tenants  under  such  a 
plan  would  receive  energy  saving  credit 
without  having  made  any  actual 
reduction  from  their  previous  rate  of 
consumption.  There  would  be  no  way 
under  such  a  plan  of  assuring  that  the 
amount  of  the  energy  saving  credit  is 
matched  by  a  corresponding  reduction 
in  overall  consumption  or  in  net  overall 
cost  to  the  PHA.  At  the  same  time,  the 
plan  would  offer  no  incentive  to  tenants 
whose  consumption  has  been  above 
average,  unless  they  were  so  close  to  the 
average  that  they  could  hope  to  achieve 
a  substantial  reduction  below  the 
average. 

Justification 

The  Department  has  determined  that 
a  delay  in  effectiveness  of  this  rule  is 
impracticable  and  contrary  to  the  public 
interest  because  of  the  urgent  need  for 
PHAs  to  revise  allowances  for  utilities 
before  the  coldest  months  of  the  1980-81 
heating  season.  The  revised  allowances 
will  reflect  current  tenant  consumptions 
and  utility  rates  and  will,  in  many  cases, 
alleviate  tenant  hardship.  Accordingly, 
this  rule  is  being  published  as  an  interim 
rule  effective  as  of  the  date  stated 
above.  However,  interested  persons  are 
invited  to  participate  in  the  making  of 
the  final  rule  by  providing  written 
comments  as  described  above.  All 
comments  received  by  the  due  date  will 
be  considered  in  the  development  of  the 
final  rule.  Copies  of  comments  received 
will  be  available  for  inspection  and 
copying  at  the  above  stated  address. 

A  finding  of  inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
finding  will  be  available  for  public 
inspection  during  regular  business  hours 
at  ^e  Office  of  the  Rules  Docket  Clerk, 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410. 

This  rule  is  listed  as  item  number  H- 
95-78  in  the  Department’s  semi-annual 
agenda  of  significant  rules,  published 
pursuant  to  Executive  Order  12044. 

Accordingly,  Title  24  is  hereby 
amended  by  (1)  changing  the  title  “Part 
865 — PHA-Owned  Projects — Project 
Management”  to  read  “Part  865 — PHA 
Owned  or  Leased  Projects — 
Maintenance  and  Operation,”  (2) 


revising  the  index  of  sections  as  shown 
below,  and  (3)  by  adding  new  §§  865.470 
through  865.482,  “Tenant  Allowances  for 
Utilities,”  to  read  as  follows: 

PART  865— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 
*  *  *  «  « 

Subpart  0— Utilities 

Individual  Metering  of  Utilities  for  Existing 
PHA-Owned  Projects 

Sec. 

865.401  Purpose. 

865.402  Definitions. 

865.403  Individually  metered  service. 

865.404  Benefit/Cost  analysis. 

865.405  Fimding. 

865.406  Order  of  conversion. 

865.407  Actions  affecting  tenants. 

865.408  Compliance  schedule. 

865.409  Waivers  for  similar  projects. 

865.410  Reevaluation  of  Mastermeter 
System. 

Tenant  Allowances  for  Utilifies 

865.470  Purpose. 

665.471  Applicability. 

865.472  Definitions. 

865.473  Establishment  of  allowances  by 
PHAs. 

865.474  Dwelling  unit  categories  for 
establishment  of  allowances. 

865.475  Characteristics  of  allowances. 

865.476  Data  upon  which  allowances  shall 
be  based  (PHA-Fumished  apd  Tenant- 
Purchased  Utilities). 

865.477  Standards  for  allowances  for  PHA- 
fumished  utilities. 

865.478  Standards  for  allowances  for 
tenant-purchased  utilities. 

865.479  Surcharges  for  excess  consumption 
of  PHA-fumished  utilities. 

865.480  Review  and  revision  of  allowances. 

865.481  Individual  relief. 

865.482  Establishment  of  allowances  under 
secs.  865.470  through  865.481. 

Authority:  Sec.  6(a)(4)  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437d):  Sec. 
7(d)  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  §  3535(d)). 

*  •  «  *  * 


Subpart  D— Utilities 

Individual  Metering  of  Utilities  for  Existing 
PHA-Owned  Projects 
*  *  *  *  « 


§  865.476  Purpose. 

The  purpose  of  §  §  865.470  through 
865.482  is  to  establish  procedures  to  be 
used  by  PHAs  in  establishing  and 
administering  Allowances  for  PHA- 
Fumished  Utilities  and  Allowances  for 
Tenant-Purchased  Utilities.  Allowances 
for  PHA-Fumished'Utilities  represent 
the  maximum  consumption  units  (e.g., 
kilowatt  hours  of  electricity)  which  may 
be  used  by  a  dwelling  unit  without  a 
surcharge  for  excess  consumption 


against  the  tenant.  Allowances  for 
Tenant-Purchased  Utilities  represent 
fixed  dollar  amounts  which  are 
deducted  fiom  the  Gross  Rent  otherwise 
chargeable  to  a  tenant  who  pays  the 
actual  Utility  charges  directly  to  the 
Utility  suppliers  whether  they  be  more 
of  less  than  the  amounts  of  the 
Allowances. 

§865.471  AppRcabKity. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  §§  865.470  through 
865.482  apply  to  all  dwelling  units 
assisted  under  the  United  States 
Housing  Act  of  1937  in  projects  owned 
by  or  leased  to  PHAs  and  leased  or 
subleased  by  PHAs  to  tenants,  except 
the  Section  8  Housing  Assistance 
Payments  Program  and  the  Mutual  Help 
Homeownership  Opportunities  Program. 

(b)  Sections  865.470  through  865.482  do 
not  apply  to  dwelling  units  which  are 
served  by  PHA-Fumished  Utilities 
unless  Checkmeters  have  been  installed 
to  measure  the  actual  Utilities 
consumption  of  the  individual  units  but 
tenants  in  such  units  are  subject  to 
charges  for  consumption  of  tenant- 
owned  major  appliances  in  accordance 
with  §  866.4  of  this  chapter. 

§865.472  DefinRions. 

Checkmeter.  A  device  for  measuring 
Utility  consumption  of  each  individual 
dwelling  unit  where  the  Utility  service  is 
supplied  through  a  Mastermeter  System. 
The  PHA  pays  the  Utility  supplier  for 
the  Utility  service  on  the  basis  of  the 
Mastermeter  readings  and  uses  the 
Checkmeters  to  determine  whether  and 
to  what  extent  of  the  Utility 
consumption  of  each  dwelling  unit  is  in 
excess  of  the  Allowances  for  PHA- 
Fumished  Utilities. 

Contract  Rent.  The  amount  of  rent 
payable  by  the  tenant  to  the  PHA.  In  the 
case  of  PHA-Fumished  Utilities,  the 
Contract  Rent  is  the  same  as  the  Gross 
Rent.  In  the  case  of  Tenant-Furnished 
Utilities,  the  Contract  Rent  is  the  Gross 
Rent  minus  the  amount  of  the 
Allowances  for  Tenant-Purchased 
Utilities.  This  definition  of  Contract  Rent 
is  not  the  same  as  contract  rent  for 
purposes  of  24  CFR  Parts  880  to  889. 

Gross  Rent.  The  rent  chargeable  to  a 
tenant  for  the  use  of  the  dwelling 
accomodation  and  equipment  (such  as 
range  and  refrigerator,  but  not  including 
furniture),  services,  and  Utilities  not  to 
exceed  the  Allowances  for  PHA- 
Fumished  Utilities  or  the  Allowances  for 
Tenant-Purchased  Utilities,  as 
applicable.  This  definition  of  Gross  Rent 
is  not  the  same  as  gross  rent  for 
purposes  of  24  CFR  Parts  880  to  889. 

Mastermeter  System.  A  Utility 
distribution  system  in  which  a  PHA  is 
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supplied  Utility  service  by  a  Utility 
supplier  through  a  meter  or  meters  and 
the  PHA  then  distributes  the  Utility 
service  to  its  tenants. 

Surcharge.  The  amount  charged  by 
the  PHA  to  a  tenant,  in  addition  to  the  • 
tenant’s  Contract  Rent,  for  consumption 
of  Utilities  in  excess  of  the  Allowance 
for  PHA-Fumished  Utilities  included  in 
the  Contract  Rent. 

Utility.  Electricity,  gas,  heating  fuel, 
water  and  sewerage  service,  and  trash 
and  garbage  collection.  Telephone 
service  is  not  included  as  a  Utility. 

S  865.473  Establishment  of  allowances  by 
PHAs. 

(a)  Basic  Requirement.  PHAs  shall 
establish  (1)  Allowances  for  PHA- 
Fumished  Utilities  for  all  Checkmetered 
Utilities  and  (2)  Allowances  for  Tenant- 
Purchased  Utilities  for  all  Utilities 
purchased  directly  by  tenants  from  the 
Utilities  suppliers.  These  Allowances 
shall  be  incorporated  into  the  PHA's 
rent  schedules  and  shall  be  submitted 
for  approval  by  the  HUD  field  office, 
after  compliance  with  requirements  of 
notice  to  tenants  prescribed  under  24 
CFR  part  861. 

(b)  Authorized  Uses  of  Utilities  on 
which  Allowances  Are  Based. 
Allowances  for  both  PHA-Fumished 
and  Tenant-Purchased  Utilities  shdll  be 
designed  to  include  Utility  consumption 
requirements  for  major  equipment 
furnished  by  the  PHA  (for  example, 
heating  furnace,  hot  water  heater,  range 
and  refrigerator]  and  for  minor  items  of 
equipment  (such  as  toasters  and  can 
openers]  furnished  by  the  tenants.  To 
avoid  misunderstanding,  the  PHA  shall 
include  with  the  rent  schedules  a 
statement  of  the  specibc  items  of  major 
equipment  whose  Utility  consumption 
requirements  were  included  in 
determining  the  amounts  of  the 
Allowances.  This  does  not  mean  that 
tenants  may  not  supply  and  use  other 
items  of  major  equipment,  but  if  they  do 
so  the  cost  of  any  Utility  consumption  in 
excess  of  the  applicable  allowance  will 
have  to  be  borne  by  the  tenant. 

§  865.474  Dwelling  unit  categories  for 
establishment  of  allowances. 

(a]  Structure  type  Categories. 

Separate  Allowances  shall  be 
established  for  each  utility  and  for  each 
category  of  dwelling  units  within 
structures  which  are  reasonably 
comparable  as  to  age  and  construction 
type,  have  the  same  utility  combination 
and  the  same  type  and  size  of  major 
equipment.  Walk-up  apartments, 
elevator  buildings,  row  or  townhouse 
dwellings,  and  detached  or  semi¬ 
detached  dwellings  shall  constitute 
different  structure  types,  but 


consideration  may*  also  be  given  to  other 
majbr  construction  differences  which 
have  a  significant  effect  on  utility 
consumption.  Generally,  PHAs  should 
include  in  the  same  structure  type 
category  all  structures  of  similar  design 
and  equipment  which  were  constructed 
at  about  the  same  time  and  are  located 
within  an  area  which  experience  very 
similar  weather  conditions. 

(b]  Scattered  site  units.  In  the  case  of 
scattered  site  dwelling  units  which  were 
acquired  by  the  PHA,  with  or  without 
rehabilitation,  the  PHA  shall  determine 
to  what  extent  the  units  are  comparable 
so  as  to  permit  their  being  treated  as  one 
structure  type  category  for  purposes  of 
establishing  Allowances.  If  the  number 
of  units  which  can  be  reasonably  so 
grouped  is  insufficient  for  this  purpose 
(i.e.,  generally,  less  than  25  units],  the 
PHA  should  include  in  its  data  base  the 
best  available  Utility  consumption  data 
with  respect  to  comparable  units  not  in 
the  PHA's  program.  In  such  cases,  the 
PHA  shall  monitor  the  consumption 
experience  of  the  units  within  its 
program  as  well  as  the  non-PHA  units, 
and  thereafter  revise  its  data  base  in 
light  of  that  experience  (see  Section 
865.476]. 

(c]  Dwelling  Unit  Categories  by  Size 
of  Dwelling  Unit.  Within  each  structure 
type  category,  separate  Allowances 
shall  be  established  for  units  of  different 
size,  i.e..  Efficiency  or  0-bedroom,  1- 
bedroom,  2-bedroom,  3-bedroom,  4- 
bedroom,  5  or  more-bedroom.  Variations 
shall  not  be  made  for  such  factors  as 
dimensions  of  the  rooms  or  dwelling 
units  and  generally  not  by  reason  of 
factors  such  as  upper  or  lower  floor, 
number  of  exposed  walls,  or  direction  of 

'  exposure.  However,  if  the  PHA 
determines  that  there  are  sufficient 
differences  between  dwelling  units  it 
may  designate  a  category  to  reflect 
those  differences. 

§  865.475  Period  of  allowances. 

(a]  For  PHA-Furnished  Utilities. 
Preference  shall  be  given  to  setting 
Allowances  on  a  quarterly  basis 
appropriately  adjusted  to  reflect  season 
variations,  because  this  results  in  lower 
costs  for  meter  reading  and 
bookkeeping,  and  may  also  reduce  the 
number  of  tenants  surcharged  due  to 
averaging  consumption  over  the  three- 
month  period.  Monthly  Allowances  may 
be  used  where  justified  by  special 
circumstances  such  as  high  tenant 
turnover  or  where  excess  consumption 
is  extremely  high.  If  in  a  locality  the 
billing  for  a  Utility,  such  as  water  and 
sewerage  service,  is  on  a  longer-term 
basis,  such  as  semi-annually,  the 
Allowance  computed  for  that  Utility 
may  be  set  for  a  corresponding  period 


and  pro-rated  to  the  quarterly 
allowance. 

(b]  Tenant-Purchased  Utilities.  The 
amount  of  the  Allowance  for  Tenant- 
Purchased  Utilities  is  deducted  from  the 
Gross  Rent  in  computing  the  amount  of 
the  Contract  Rent  payable  by  the 
tenants  to  the  PHA.  Monthly 
Allowances  shall  be  established  at  a 
uniform  amount,  based  on  average 
monthly  utility  requirements  for  a  yean 
however  where  utility  company  level 
payment  plans  (customers  of  a  utility 
company  pay  to  the  utility  company  a 
uniform  amount  each  month]  are 
unavailable  to  PHA  tenants  and  a 
uniform  monthly  allowance  may  result 
in  hardships  the  allowances  established 
may  provide  for  seasonal  variations. 
HUD,  if  approving  this  action,  will 
provide  the  PHA  with  instructions 
regarding  adjustments  necessary  in  the 
rental  income  estimates  used  for 
computation  of  operating  subsidy 
payable  imder  the  Performance  Funding 
System. 

§  865.476  Data  upon  which  allowances 
shall  be  based  (PHA-Fumished  and  Tenant- 
Purchased  Utilities). 

(a]  Where  records  are  available  for 
the  particular  housing.  The  portion  of 
the  Allowance  applicable  to  each  Utility 
shall  be  based  upon  the  consumption 
records  (consumption  and  cost  records 
in  the  case  of  Tenant-Purchased 
Utilities]  for  the  particular  structure  type 
category  (865.474]  for  the  most  current 
three-year  period.  Because  of  seasonal 
variations  in  the  use  of  Utilities,  each 
year  shall  consist  of  12  consecutive 
months.  If  records  are  not  available  for 
a  three-year  period,  the  PHA  shall  use 
records  for  the  most  current  two-year 
period  or,  if  such  records  are 
unavailable,  for  the  most  current  one- 
year  period.  If  records  are  not  available 
for  the  particular  housing  category  for 
the  entire  year,  records  for  the  most 
comparable  PHA  housing  will  be  used. 
Allowances  based  on  records  for  only  a 
one-year  period  should  be  adjusted  for 
normal  weather  conditions. 

(b]  Where  records  are  not  available 
for  the  particular  housing.  For  new 
housing  or  existing  housing  for  which 
adequate  records  covering  a  full  year 
are  not  available,  the  Allowances  shall 
be  based  on  records  for  the  most 
comparable  PHA  housing  in  the  area  as' 
to  construction  type  and  size  of  units, 
utility  combinations,  climatic  conditions, 
and  types  of  equipment.  Utilities  data 
for  comparable  projects  shall  be 
obtained  from  the  records  of  PHAs,  the 
Utility  suppliers  or  the  HUD  Field 
Office.  See  also,!  865.474(b]  with 
respect  to  scattered  site  dwelling  units. 
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(c)  Source  of  data  for  Tenant- 
Purchased  Utilities.  In  the  case  of 
Tenant-Purchased  Utilities,  the  PHA 
must  establish  a  special  procedure  for 
obtaining  the  consumption  data  for 
those  dwelling  units.  The  PHA  shall 
utilize  a  method  which  it  finds  best 
taking  into  consideration  practicability, 
reliability,  and  administrative  cost.  Such 
methods  may  include,  for  example, 
arrangements  with  Utility  suppliers  to 
furnish  consumption  data  to  the  PHA 
(without  identification  of  the  users,  if  the 
Suppliers  so  prefer];  meter  readings  by 
the  PHA;  having  the  tenants  furnish 
copies  of  their  utility  bills  (or  making 
them  available  for  copying]  in 
connection  with  the  payments  of  their 
monthly  rents. 

§  865.477  Standards  for  allowances  for 
PHA-furnIshed  utilities. 

The  Allowances  for  PHA-Fumished 
Utilities  for  each  dwelling  unit  category 
and  unit  size  shall  be  established  in 
terms  of  consumption  units,  sufficient  to 
meet  the  requirements  of  about  90%  of 
the  dwelling  units  in  the  category. 
Conversely,  the  Allowances  should  be 
such  as  are  likely  to  result  in  surcharges 
for  about  10%  of  the  dwelling  units.  The 
basic  method  of  determining  the 
Allowances  should  be  as  follows: 

(a]  The  dwelling  unit  consumption 
data  for  all  units  within  each  dwelling 
unit  category  and  unit  size  should  be 
listed  in  order  from  low  to  high 
consumption  for  each  billing  period. 

(b]  The  PHA  should  determine 
whether  there  are  any  unusually  high 
instances  of  consumption  which  might 
be  due  to  unusual  individual 
circumstances,  wasteful  practices,  or 
use  of  the  Utility  for  tenant-supplied 
major  appliances.  The  PHA  should 
exclude  such  cases  from  consideration 
in  calculating  the  amount  of  the 
allowance. 

(c]  Where  the  available  data  covers 
two  or  more  years,  averages  should  be 
computed  and  adjustments  made,  if 
warranted,  by  reason  of  abnormal 
weather  conditions  or  other  changes  in 
circumstances  affecting  utility 
consumption. 

(d]  The  Allowances  should  then  be 
established  at  the  level  which  can 
reasonably  be  expected  to  meet  the 
requirements  of  90%  of  the  dwelling 
units  in  the  category. 

§  865.478  Standards  for  allowances  for 
tenant-purchased  utilities. 

In  the  case  of  Tenant-Purchased 
Utilities,  the  Allowance  is'provided  in 
terms  of  a  fixed  number  of  dollars  made 
available  to  each  tenant  in  the  dwelling 
unit  category  for  purposes  of  paying  his 
or  her  Utility  bills.  If  a  tenant’s  Utility 


expense  is  less  than  the  Allowance,  the 
tenant  retains  the  benefit,  while  if  a 
tenant’s  Utility  expense  is  more  than  the 
Allowance,  the  tenant  must  absorb  the 
excess  cost.  In  these  circumstances,  in 
order  for  the  total  Utility  expense  to  the 
PHA  for  the  particular  dwelling  unit 
category  to  be  equal  to  the  total  of  the 
Utility  bills  for  all  the  dwelling  units  in 
that  category,  the  amount  of  the 
Allowance  for  each  dwelling  unit  must 
be  established  at  the  average  amoimt 
per  dwelling  unit.  Accordingly,  the  basic 
method  of  determining  the  Allowance 
should  be  as  follows: 

(a]  Proceed  as  stated  in  paragraphs  (a] 
through  (c]  of  §  865.477. 

(b]  Determine  the  total  amount  of 
consumption  for  each  month  for  all  the 
dwelling  units  in  the  category,  and 
divide  by  the  number  of  dwelling  units, 
in  order  to  obtain  the  average  amount  of 
consumption  per  dwelling  unit  for  that 
month. 

(c]  Apply  the  current  rate  structure  of 
the  Utility  supplier  to  each  month’s 
average  amount  of  consumption  in  order 
to  compute  the  dollar  cost  of  each 
month’s  average  amount  of 
consumption.  The  result  will  be  the 
monthly  Allowances  for  Tenant- 
Purchased  Utilities  for  the  particular 
Utility  and  dwelling  unit  category 
involved. 

§  865.479  Surcharge  for  excess 
consumption  of  PHA-furnished  utilities. 

PHAs  shall  include  in  their  rent 
schedules  for  dwelling  units  subject  to 
Allowances  for  PHA-Fumished  Utilities, 
schedules  of  Surcharges  indicating  the 
additional  dollar  amounts  tenants  will 
be  required  to  pay  for  Utility 
consumption  in  excess  of  the 
Allowances.  These  Surcharge  Schedules 
may  show  the  amounts  of  Surcharge  for 
specific  blocks  of  excess  consumption 
rather  than  amounts  computed  on  a 
straight  per-utility-unit  basis.  The 
amount  of  the  Surcharge  for  each  block 
shall  be  computed  by  applying  the 
Utility  Supplier’s  average  rate  to  the 
amount  of  excess  consumption. 

§  865.480  Review  and  revision  of 
allowances. 

(a]  Revisions  by  Reason  of 
Inadequate  Data  Base  (for  PHA- 
Furnished  Utilities).  Where  the  data 
base  for  establishment  of  the  Allowance 
consisted  of  less  than  three  years  for  the 
particular  housing,  the  PHA  shall  review 
the  Allowances  at  the  end  of  each  year, 
taking  into  consideration  the  data  for 
the  particular  housing,  until  an 
Allowance  based  on  records  for  three 
years  for  the  particular  housing  has 
been  established. 


(b]  Allowance  for  PHA-Fumished 
Utilities.  (1]  At  the  end  of  each  quarterly 
or  other  billing  period,  in  coimection 
with  the  determination  of  surcharges, 
the  PHA  shall  determine  the  number 
and  percentage  of  tenants  who  are 
subject  to  surcharge.  When  the  PHA 
finds  that  the  percentage  of  surcharge 
cases  is  more  than  25  percent  of  a 
category  and  there  is  no  reason  of  a 
non-recurring  nature  (such  as  weather 
extremes]  to  account  for  this,  the  PHA 
shall  review  the  consumption  data  and 
if  appropriate,  establish  a  revised 
Allowance  in  accordance  with  Section 
865.477. 

(2]  No  separate  revisions  in  the 
allowance  by  reason  of  changes  in 
Utility  rates  are  necessary  because  the 
PHA  is  billed  directly  by  the  Utility 
suppliers  at  their  current  rates  and,  by 
the  same  token,  the  PHA  uses  current 
rates  in  computing  surcharges. 

(c]  Allowances  for  Tenant-Purchased 
Utilities.  (1]  Since  the  tenants  in  these 
cases  are  billed  directly  by  the  Utility 
suppliers  at  their  current  rates,  the  PHA 
shall  monitor  the  rates  on  a  monthly 
basis.  Whenever  there  is  a  rate  change 
which,  by  itself  or  together  with  prior 
rate  changes  not  adjusted  for,  results  in 
a  change  of  10  percent  or  more,  the  PHA 
shall  revise  the  Allowance  accordingly. 

(2]  The  average  consumption  levels  on 
which  the  Allowances  are  based  shall 
be  reviewed  and  revised  in  accordance 
with  §  865.478  in  the  event  of  any 
change  in  circumstances  indicating 
probability  of  a  significant  change  in 
average  consumption  levels,  but  in  any 
event  once  every  three  years. 

(d]  Effective  Date  of  Revised 
Allowances.  In  order  to  allow  a 
reasonable  time  for  PHA  determination 
and  processing  of  a  revision  in 
Allowances,  a  revised  Allowance  shall 
take  effect  with  the  next  billing  period 
following  compliance  with  requirements 
of  notice  to  tenants  prescribe  under  24 
CFR  Part  861. 

§  865.481  Individual  relief. 

(a]  Requests  for  relief  from  surcharges 
for  excess  consumption  of  PHA- 
Furnished  Utilities  or  from  Utility 
supplier  billings  in  excess  of  the 
Allowances  for  Tenant-Purchased 
Utilities  may  be  submitted  to  the  PHA 
on  the  following  grounds: 

(1]  The  consumption  for  the  billing 
period  is  so  far  out  of  line  with  previous 
billing  periods  (seasonally  adjusted]  as 
to  indicate  a  possible  defect  in  the  meter 
or  error  in  the  meter  reading. 

(2]  A  defect  in  the  dwelling  unit  of 
PHA-Fumished  equipment  is  causing  a 
substantial  and  abnormal  increase  in 
Utility  consumption.  The  term  “defect” 
means  a  condition  which  the  PHA  has  a 
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duty  to  repair,  such  as  windows  or 
doors  which  do  not  close  in  accordance 
with  their  original  design,  broken 
windows,  damaged  walls,  etc.  The  term 
“defect"  does  not  include  a  deficiency  in 
the  original  design,  such  as  inadequate 
insulation  by  current  standards,  absence 
of  storm  windows,  etc. 

(3)  In  the  case  of  Tenant-Purchased 
Utilities  only,  that  the  utility 
consumption  exceeds  the  applicable 
Allowance  by  20  percent  or  more  for 
reasons  other  than  wasteful  or 
unauthorized  usage. 

(b)  Requests  for  relief  on  the  grounds 
authorized  by  this  section  shall  be 
investigated  by  the  PHA,  which  shall 
conduct  or  cause  to  be  conducted,  an 
energy  audit  of  the  unit  to  determine 
whether  excess  utility  consumption  is 
reasonable,  given  the  characteristics  of 
the  speciHc  dwelling  unit,  and 
appropriate  relief  shall  be  granted  in 
accordance  with  the  Hndings  of  the 
PHA. 

(c)  Where  the  PHA  finds  that  excess 
utility  consumption  is  due  to  wasteful  or 
unauthorized  usage,  the  PHA  shall 
advise  and  assist  the  tenant  on  methods 
of  reducing  the  utilities  usage.  This 
advice  and  assistance  may  include 
counseling,  installation  of  new  energy 
conserving  equipment  or  appliances  and 
corrective  maintenance. 

§  865.482  Establishment  of  allowances 
under  §§  865.470  through  865.481. 

It  is  recognized  that  a  reasonable  time 
must  be  allowed  for  PHAs  to  assemble 
the  records  and  data  and  establish 
allowances  in  accordance  with  the 
standards  and  procedures  set  forth  in 
§§  865.470  through  865.481,  after 
providing  an  opportunity  for  tenant 
comment  as  required  by  section  866.5  of 
this  chapter.  Accordingly,  PHAs  shall 
proceed  to  accomplish  these  results  as 
promptly  as  possible,  but  shall  establish 
such  allowances  effective  as  of  a  date 
no  later  than  120  days  from  the  effective 
date  of  this  rule  or  extended  date,  if 
approved  by  HUD. 

Issued  at  Washington  D.C.,  July  25, 1980. 
Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
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